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Examinership is a process under Irish law whereby an insolvent company is afforded 

court protection from its creditors while an examiner formulates a scheme of 

arrangement for its survival. There have been a number of recent noteworthy court 

decisions. 

In In the matter of Vantive Holdings Limited ([2009] IESC 68) the court held, allowing an 

objection to examinership by a foreign owned bank, that the onus is on the petitioner for 

court protection to demonstrate that there is a reasonable prospect of the company 

surviving and provide the court with sufficient evidence or material to reach this 

conclusion on the basis of an objective appraisal. 

In In the matter of Vantive Holdings Limited ([2009] IESC 69) the court held that if a 

petition for examinership is refused, the court should hear a second petition only if there 

are special circumstances, and that "the bringing of a second petition for exactly the 

same purpose on the basis of material evidence deliberately withheld from the court in 

the first petition constitutes an abuse of process". 

In In the matter of Tivway Limited ([2010] IESC 11) the court pointed out that 

examinership legislation deals with preservation of a company as a going concern and 

the whole or part of the company's undertaking. The court did not approve a scheme of 

arrangement involving the sale by a company in examinership of its trading business 

and the transfer of its employees (to a new company) in return for moneys to be used to 

provide a dividend pool for its creditors. It was proposed that the company in 

examinership would retain its development property for a number of years in the hope 

that the same could then be dealt with to commercial advantage. However, the court 

decided that a holding plan is uncertain and so the scheme could not be approved, as it 

did not provide for the survival of the company as a going concern. 

In the Linen Supply of Ireland Limited cases ([2009] IESC) the court held that it has 

discretionary power to make an order allowing a company to repudiate a lease as a 

contract under which some element of performance other than payment remains to be 

rendered both by the company and by the other contracting party. Any person who 

suffers loss or damage as a result of such repudiation stands as an unsecured 

creditor for the amount of such loss or damage, the quantum of which may be 

determined by the court in order to facilitate a scheme of arrangement. 

In the Bestseller Retail Ireland Limited cases ([2010] IESC) the court permitted an 

examiner to use legislative power to apply to the court for the powers of a liquidator to 

disclaim onerous or unsaleable leases (with the court having the power to determine 

any claim for consequential damages). 

In In the matter of Eylewood Limited ([2010] IEHC 57) the court held that the provisions 

of examinership legislation "cannot be construed as limiting the indemnity and/or 

subrogation rights of the existing guarantors of debts of the companies upon payment 

pursuant to the guarantees". Therefore, an examiner must deal with such indemnity or 

subrogation rights in his or her scheme of arrangement. 

In In the matter of Cisti Gugan Barra Teorants ([2009] IEHC 251) the court held that the 

protection period conferred on a company by examinership ends at the latest on the 

date fixed by the court for the coming into effect of the examiner's scheme of 

arrangement. 

For further information on this topic please contact Frank O'Reilly at WhitneyMoore by 

telephone (+353 1 611 0000), fax (+353 1 611 0090) or email (

frank.oreilly@whitneymoore.ie). 

The materials contained on this website are for general information purposes only and 

are subject to the disclaimer.  
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